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J  U  D  G  M  E  N   T. 
 

1.  This Criminal Revision has been preferred u/s 397/399 Cr.P.C., 

against the order dated 07-12-2015 passed, by Smt. M. Sarma, learned Judicial 

Magistrate 1st Class,  Tezpur, in  NI Case No. 02/2015. 

 

2.   The facts relevant for consideration of this Revision Petition, as 

stated by the petitioner in her Revision Petition, are, in brief, as follows:- 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
58 (S-4) of 2015 
 

Present      : Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner 

 
: 

 
Smt. Annapurna Devi 
Tibrewala, 
W/O late Ram Swarup Tibrewala, 
Resident of Civil Hospital Road, 
PO & PS- Tezpur,  
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

 :    M/S MIRC Electronics Ltd., 
registered Company having its 
registered Office at G -1, MIDC, 
Onida House, Mahakali Caves 
Road, Andheri (E), Mumbai 
400093 and having its branch 
Office at Avatar Complex, 2nd 
floor, Naharani Path, Basistha 
Road, Dispur, Guwahati -781006 
represented by its Branch 
Accountant namely, Siddhartha 
Chaudhury.   
  

Counsel for the Petitioner : Md. S.K. Singh, 
Advocate. 

Counsel for Opposite Party : Mr. T. Das, Advocate. 

Date of hearing  : 29/01/2016 
 

Date of Order : 02/02/2016. 
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  (a)  that the M/S MIRC Electronics Ltd. filed a complaint case in 

the Court of the learned Chief Judicial Magistrate, Sonitpur, Tezpur, which was 

registered as  N.I case No. 02/2015 under Section 138 of the Negotiable 

Instrument Act, 1881 (as amended) against M/S Bajaj Stores, a partnership firm, 

wherein the present petitioner is one of the accused, she being one of the 

partners of M/S MIRC Electronics Ltd.,  

  (b)  After registration of the said complaint case, the learned Chief 

Judicial Magistrate, Soniptur, Tezpur, was pleased to transfer the said case to the 

Court of Smt. M. Sharma, learned Judicial Magistrate, 1st class, Tezpur for trial. 

   (c) That after receiving the summons from the Court, present 

petitioner engaged a counsel to represent her as she is an old lady aged about 67 

years and is suffering from geriatric ailment and it was difficult for the petitioner 

to attend the court personally on each and every date to face her trial. She even 

wanted for dispensation of her appearance from day one. Hence, she filed an 

application before the learned trial court on 07-12-2015 with a prayer for allowing 

her to be represented by her engaged counsel as such she prayed before the trial 

court to dispense with her from first appearance. The trial court vide its order 

dated 07-12-2015 passed an order which, the petitioner alleges, was never prayed 

for by the petitioner. By the impugned  order, learned  trial Court allowed the 

present petitioner to go on bail of Rs. 12,000/- with a surety of like amount , in 

default, to judicial custody and prayer for representation was also allowed. Later 

on, the learned court rejected the prayer since this petitioner did not furnish any 

security or bail bond.  

This order dated 07-12-2015, is impugned in the instant revision petition.        

        

 
3.    For the sake of convenience, the impugned order, is quoted herein below:-  

“07-12-15 

Complainant is absent without steps. 

Accused Ajay Bajaj and Abhinash Bajaj are 

present and had petition No. 2389/15 praying to 

allow them to be represented by their Learned 

Counsel. 

Heard. Seen. Petition allowed with a strict 

direction that accused persons shall appear 

before this Court whenever they are directed to 

appear. Further if they failed to appear then strict 

action under the provision of law shall be taken 
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against them and then they shall also not dispute 

with their identity with the case. 

 

Another accused Deepak Tibrewal is absent 

with steps vide petition No. 2390/15 which is 

allowed. Further accused Annapurna Devi 

Tibrewala had filed petition No. 2391/15 to 

dispense with her personal attendance and to 

allow her to go on bail. 

 

Heard. Seen. Considering the ground 

mentioned in the petition and the age of the 

accused, she is allowed to go on a bail of Rs. 

12,000/- with a surety of like amount Ld, 

Judicial custody with regard to prayer of 

representation, the same is also allowed. The 

accused is however directed to appear before 

the Court whenever directed and shall dispute 

their identity particulars of offence u/s 138 NI 

Act is read over and explained to the accused 

persons to which pleaded not guilty and claimed 

to be tried. Fix 30.01.2016 for NO/evidence of 

complainant on affidavit.  

 

Later on.   

Bail bond for accused Annapurna Devi 

Tibrewalla not submitted. As such, bail stands 

rejected. Issue W/A against accused Annapurna 

Devi Tibrewalla. Her prayer for representation u/s 

205 Cr.P.C. is rejected hereby. 

Further complainant had filed hazira after 

1.30p.m.  

Fix date as before for n.o. / appearance.”

    

       

4.  Learned counsel for the accused/petitioner has challenged the 

impugned order, inter-alia, on the following grounds:- 

   (a) That the impugned order dated 07-12-2015  in the NI Case No. 

02/15 is illegal, improper, bad in law and needs to be set aside and quashed 

immediately. .   

  (b) That the learned trial court has sought for a security for the 

petitioner and allowed the representation also. The Hon’ble Trial Court has 

allowed representation which means believed the fact that the petitioner/accused 

will not challenge her identity and will appear as when so directed but by asking 

for security it also disbelieved her. Both the directions cannot co-exists.  
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  (c) That it is the discretion of the learned trial court to grant bail or 

to allow the petitioner to represent the accused from day one of the appearance 

upon the guidelines set by the Hon’ble Supreme Court in M/S Bhaskar Industrial 

Ltd. Vs. M/S Bhiwani Denim and Apparels Ltd. & Ors reported in (2001) 7 SCC 

401. There is not a single whisper in the said Judgment that the accused has to 

go on bail at the first instance and then the Court shall allow her representation.  

Hence, the same is liable to be set aside.  

 

5.   I have perused the materials on record and heard learned counsel 

of both sides.   

 

6.  On perusal of the impugned order, it appears that learned 

Magistrate has stated in the impugned order that on 07-12-2015 accused 

Annapurna Devi Tibrewala had filed a petition No. 2391/15 to dispense with her 

personal attendance and to allow her to go on bail. However, on perusal of the 

case record of NI Case No. 02/15, which was called for in connection with this 

case, it appears that on 07-12-2015 the present petitioner Annapurna Devi Tibrewala 

filed a petition No. 2391/15 praying only for dispensing with her personal 

attendance from the very first day itself as she was an old lady of 67 years of age 

and was suffering from geriatric ailment. There was no prayer for bail, from the 

side of present petitioner, as stated by the learned Magistrate in the impugned 

order. It also appears that though there was no prayer for bail, the present 

petitioner prayed for dispensing with her personal attendance on the very first day 

itself citing the ruling of Hon’ble Supreme Court of India in M/S Bhaskar 

Industrial Ltd. Vs. M/S Bhiwani Denim and Apparels Ltd. & Ors reported 

in (2001) 7 SCC 401 wherein Hon’ble Supreme Court of India has observed that 

the Court has discretion to dispense with the personal appearance of the accused 

even on the date of the first appearance. Learned Magistrate allowed the prayer 

that the accused be represented by her counsel but at the same time she allowed 

the accused to go on bail of Rs. 12,000/- with a surety of like amount and later on 

when no bail bond was furnished for accused/petitioner Annapurna Devi Tibrewala, 

her bail was rejected and Warrant of Arrest was issued against her. Apparently, the above 

order of learned Magistrate appears to be self contradictory. Firstly, the accused/petitioner 

was not present before the Court on 07-12-2015, therefore, the question of allowing 

her to go on bail does not arise. Secondly, there was no prayer for bail by the 
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accused/petitioner and she had only prayed for dispensing with her personal 

appearance and further to be allowed to be represented by her learned counsel.  

 

7.  Learned counsel for the petitioner has submitted that in M/S 

Bhaskar Industrial Ltd. Vs. M/S Bhiwani Denim and Apparels Ltd. & Ors 

reported in (2001) 7 SCC 401, Hon’ble Supreme Court of India has very clearly 

stated that if the facts and circumstances of a case justifies, the Court has 

jurisdiction to dispense with the personal appearance of the accused even on the 

very first day fixed for appearance of the accused. For the sake of convenience, 

the relevant paragraphs from the aforesaid Judgment of Supreme Court of India, 

are quoted herein below:- 

“14. The normal rule is that the evidence shall be 

taken in the presence of the accused. However, 

even in the absence of the accused such evidence 

can be taken but then his counsel must be 

presence in the court, provided he has been 

granted exemption from attending the court. The 

concern of the criminal court should primarily be 

the administration of criminal justice. For that 

purpose the proceedings of the court in the case 

should register progress. Presence of the accused 

in the court is not for marking his attendance just 

for the sake of seeing him in the court. It is to 

enable the court to proceed with the trial. If the 

progress of the trial can be achieved even in the 

absence of the accused the court can certainly 

take into account the magnitude of the sufferings 

which a particular accused person may have to 

bear with in order to make himself present in the 

court in that particular case. 

15. These are days when prosecutions for the 

offence under Section 138 are galloping up in 

criminal courts. Due to the increase of inter-State 

transactions through the facilities of the banks it 

is not uncommon that when prosecutions are 

instituted in one State the accused might belong 

to a different State, sometimes a far distant 

State. Not very rarely such accused would be 

ladies also. For prosecution under Section 138 of 

the NI Act the trial should be that of summons 
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case. When a magistrate feels that insistence of 

personal attendance of the accused in a summons 

case, in a particular situation, would inflict 

enormous hardship and cost to a particular 

accused, it is open to the magistrate to consider 

how he can relieve such an accused of the great 

hardships, without causing prejudice to the 

prosecution proceedings. 

16. Section 251 is the commencing provision in 

Chapter XX of the Code which deals with trial of 

summons cases by magistrates. It enjoins on the 

court to ask the accused whether he pleads guilty 

when the "accused appears or is brought before 

the magistrate". The appearance envisaged 

therein can either be by personal attendance of 

the accused or through his advocate. This can be 

understood from Section 205(1) of the Code 

which says that "whenever a magistrate issues a 

summons, he may, if he sees reason so to do, 

dispense with the personal attendance of the 

accused and permit him to appear by his 

pleader." 

17. Thus, in appropriate cases the Magistrate can 

allow an accused to make even the first 

appearance through a counsel. The magistrate is 

empowered to record the plea of the accused 

even when his counsel makes such plea on behalf 

of the accused in a case where the personal 

appearance of the accused is dispensed with. 

Section 317 of the Code has to be viewed in the 

above perspective as it empowers the court to 

dispense with the personal attendance of the 

accused (provided he is represented by a counsel 

in that case) even for proceeding with the further 

steps in the case. However, one precaution which 

the court should take in such a situation is that 

the said benefit need be granted only to an 

accused who gives an undertaking to the 

satisfaction of the court that he would not 

dispute his identity as the particular accused in 

the case, and that a counsel on his behalf would 

be present in court and that he has no objection 

in taking evidence in his absence. This precaution 

is necessary for the further progress of the 
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proceedings including examination of the 

witnesses.” 

 

   Thus, it is seen from the above that in the impugned order dated 

07-12-2015 learned Magistrate had once allowed the petition No. 2391/15 for 

dispensing with her personal appearance and by the same order, later-on, she had 

rejected the bail on the ground that the accused has not submitted any bail bond 

appears to be contradictory as there was no prayer for bail and the Court was 

within it’s jurisdiction to dispense with the personal appearance of the accused on 

the very first day itself. From what has been observed by Hon’ble Supreme Court 

of India as well as from the provisions of Section 251, 273 and 317 of the Code of 

Criminal Procedure, it appears that it is not necessary, in an appropriate case, for 

the accused to present himself or herself before the Court and then to go for bail 

and then only to go for prayer of dispensing with personal appearance. In the 

instant case, it is apparent that by petition No. 2391/15, the present petitioner has 

undertaken that she will not challenge her identity in future course of proceeding 

if her personal appearance is dispensed with and also that she will be represented, 

in this case, by her duly engaged counsel. Under the facts and circumstances of 

this case, where the accused is an old lady of 67 years of age suffering from 

geriatric ailment, insistence of the Court to ask her to appear before the Court to 

go on bail and then to go for dispensing with the personal appearance of the 

accused appears to be unjustified. Further, on an application which was only for 

praying for allowing the accused to be represented by her counsel after dispensing 

with her personal appearance, learned trial Magistrate passed orders allowing her 

to go on bail also appears to be incorrect application of law.       

 

7.  In view of above, this Court is of considered opinion that the 

impugned order dated 07-12-2015 requires interference and accordingly the 

impugned order is modified to the extent that the warrant of Arrest issued against 

the accused Annapurna Devi Tibrewala as well as rejection of her prayer for 

representation u/s 205 of Cr.P.C. is hereby set aside. The order of learned 

Magistrate whereby she allowed the prayer for representation of the accused and 

allowing her to be represented by her learned counsel after dispensing with her 

personal appearance is kept as it is and same shall continue to have effect. Thus, 
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this Criminal Revision petition is allowed by modifying the impugned order 07-12-

2015 in NI Case No. 02/15 as stated herein before.    

   

  

8. Send back the case record of NI Case No. 02 of 2015 along with a copy of 

this order to the Court of learned Judicial Magistrate, Tezpur.   

 

9.     This Criminal Revision petition is accordingly disposed of on contest.  

 

Given under my hand and seal of this court on this day, the 2nd day of February, 

2016. 

 

 

 

 

               (M.K. Kalita) 
             Sessions Judge, 
            Sonitpur, Tezpur.  

Dictated and corrected by me. 
 
 
 
 
 
 
  (M.K. Kalita) 
 Sessions Judge, 
Sonitpur, Tezpur. 
 
 
 
 
Transcribed and typed by me. 
 
 
 
(R. Hazarika), Steno.    


